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Abstract

Context: The racial health equity implications of the Trump administration’s response to the

COVID-19 pandemic.

Methods: We focus on four key health care policy decisions made by the administration in response

to the public health emergency: rejecting a special Marketplace enrollment period, failing to use

its full powers to enhance state Medicaid emergency options, refusing to suspend the public charge

rule, and failing to target provider relief funds to providers serving the uninsured.

Findings: In each case, the administration’s policy choices intensified, rather than mitigated,

racial health inequality. Its choices had a disproportionate adverse impact on minority populations

and patients who are more likely to depend on public programs, be poor, experience pandemic-

related job loss, lack insurance, rely on health care safety net providers, and be exposed to public

charge sanctions.

Conclusions: Ending structural racism in health care and promoting racial health care equity

demands an equity-mindful approach to the pursuit of policies that enhance—rather than

undermine—health care accessibility and effectiveness and resources for the poorest communities

and the providers that serve them.
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That the COVID-19 pandemic would hit people and communities of color
with particular force was entirely predictable. As with past pandemics

(Oppenheim and Yamey 2017), COVID-19 thrives on people who expe-
rience high poverty, cramped living arrangements, unsafe residential care,

elevated daily health risks, high-exposure jobs, excessive underlying health
problems, reduced access to health insurance and health care, and an
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inadequate public health system. Minority Americans disproportionately

experience all of these risks (Oppel et al. 2020), and concentrated poverty
means that these risks exist on a community-wide basis.

COVID-19 has laid bare the inequality that undergirds today’s health care
landscape. As David Blumenthal and colleagues (2020) point out, the novel

coronavirus has done much to “reveal and compound deep underlying
problems in the health care system of the United States.” Among these
problems are extensive racial disparities that are a manifestation of struc-

tural racism, that is, the pattern of systematic and mutually reinforcing
policies that both generate and lock in racial inequity (Berkowitz et al.

2020; Egede and Walker 2020; Figueroa et al. 2020; Matthew 2015;
Michener 2019; Selden and Berdahl 2020).

The problem of racism in health care in the United States has been
extensively documented (Byrd and Clayton 2001; IOM 2003), and the

search for solutions is not new. Ending racial inequality in health care
was a central, underlying consideration in the enactment of Title VI of the

1964 Civil Rights Act (Smith 1999), which bars federally assisted entities
from engaging in both intentional and de facto discrimination. By targeting
both intentional acts and seemingly neutral policies with racially dispro-

portionate effects, Title VI effectively anticipated the structural racism
framework that drives the health equity discourse today.

More recently, the focus on equity has expanded beyond the conduct
of recipients of federal funding to include the federal policy making pro-

cess itself. Evidence of this emerging embrace of equity as a core element
of federal health policy making can be seen in President Biden’s executive

orders, specifically, an order establishing a COVID-19 Health Equity Task
Force to make recommendations regarding a broadly equitable approach
to agency pandemic policy making, including funding disbursement, out-

reach, and communication (Biden 2021). Further evidence of a focus on
equity and health policy making also can be seen in a comprehensive report

issued by the US House of Representatives Ways and Means Committee
(2021) focusing on equity and legislative policy.

Ending structural racism in federal health policy making begins with
an effort to call out policy actions and choices that feed the problem; only

then can policy makers confront the phenomenon and seek fairer and just
solutions. The need to confront discriminatory federal policies is true for

all forms of discrimination, whether based on race and national origin,
disability, sex, or other prohibited classification, and the need for equity
mindfulness is equally applicable. Here, however, we focus on the problem

of racial inequity in health and health care.
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The choices made by the Trump administration underscore the conse-

quences of ignoring the imperative of racial justice in health policy making.
From the beginning it was clear: the drivers of community spread meant

that COVID-19 would disproportionately sicken, disable, and kill minority
Americans, would cut a major path of destruction through minority com-

munities, and would place particular stress on the health care safety net
on which these communities depend. Faced with the obvious, however,
the Trump administration failed these patients, communities, and provid-

ers. Officials refused to accept federal responsibility for the scope of the
pandemic or for its response (Haberman and Weiland 2020), refused to

use their enormous powers to relax restrictions that would broaden the
reach of the programs they administered, and refused to target resources to

the highest-need communities. Even when Congress appropriated resources,
the administration redirected them away from where they were most nee-

ded. Throughout, the Trump administration continued to aggressively
defend a policy that officials had designed “with almost surgical preci-

sion” (to borrow a phrase from a widely publicized Voting Rights Act case)1

to punish immigrants simply for seeking aid for which they were eligible.
For this article we have selected four separate instances in which osten-

sibly neutral administration decisions carried enormous equity implica-
tions for minority Americans. The first was its refusal to create a special

Marketplace enrollment period for millions of workers experiencing
pandemic-related job losses and lacking affordable insurance, thereby

leaving them to face the ravages of the virus uninsured. The second was its
refusal to use the full breadth of its regulatory powers as well as special

experimental and demonstration powers to enable states to enhance and
strengthen Medicaid coverage and financing. The third was the adminis-
tration’s unrelenting defense of its “public charge” regulation (since set

aside by the Biden administration), which was explicitly designed to
deny permanent legal residence status to immigrants who applied for or

used health care, nutrition, and housing services for which they qualified.
The final example focuses on the administration’s formula for allocat-

ing CARES Act emergency health care funding, which effectively moved
resources away from, rather than toward, uninsured patients and the most

highly stressed clinics and hospitals. (This instance is explored in greater
depth elsewhere in this issue by Grogan, Lin, and Gusmano.)

We chose these specific instances because they vividly illustrate the
problem of policies that, even if not the product of a specific intent to

1. North Carolina State Conference of the NAACP et al. v. McCrory et al., 831 F.3d 204 (4th
Cir. 2016), cert. den. 137 S. Ct. 1399 (2017).
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discriminate on the basis of race (and arguably the public charge rule

verged on a precipice of racial animus), caused extraordinary harm to
minority individuals, patients, and communities by moving resources away

from them during the worst public health emergency in a century. What is
key is that in each case, officials had the indisputable power to make dif-

ferent decisions, and as a result, the inequities their actions produced were
the result of their own decisions and not ones superimposed by legislative
commands. Many more examples were logical candidates for inclusion, such

as the administration’s decision early in the pandemic to relax Medicaid
nursing home preadmission and resident review screening protocols, which

in turn elevated the risk of unnecessary, grossly unsafe institutionalization
of disproportionately minority, severely disabled people, even as the nurs-

ing home death toll mounted (Chidambaram, Garfield, and Neuman 2020).
Furthermore, this same exercise could have been replicated in an article

focusing on policies with a disproportionate adverse impact on people with
disabilities, such as giving states the power to reduce the scope of Medicaid

coverage during the pandemic despite a clear maintenance-of-effort stat-
utory requirement imposed as a condition of enhanced federal funding.
Similarly, this analysis could have focused on examples of sex discrimi-

nation, such as suspending remote access to medication abortion drugs
during the pandemic, even as access to other forms of remote prescribing

was expanded.2 The problem, in other words, is the widespread nature of
health inequities depending on the definitional equity frame one uses.

Failure to Establish a Special Enrollment Period

for Workers Experiencing Pandemic-Related Job Loss

The pandemic triggered enormous job loss. By April 2020, unemployment

had surged to 14.7%, and by June, 17.9 million people were uninsured. As
of August, the number of workers whose temporary loss of employment

had moved to long-term stood at 8.1 million (Fronstin and Woodbury 2020).
Among jobs lost by June 2020, 7.7 million (fewer than half) came with

employer coverage; the nature of COVID-19 meant that disappearing work
disproportionately involved jobs without health benefits (Fronstin and

Woodbury 2020). For example, within the accommodation and food ser-
vices industry, employment fell by 30% compared to prepandemic levels,

but only 25% of workers in this employment sector had employer coverage
in their own name. By contrast, manufacturing job losses (a far bigger sec-
tor) reflected 10% of this sector’s prepandemic job levels, but 66% of all

2. Food and Drug Administration v. ACOG, U.S., Jan. 12, 2021.
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workers in this sector had health benefits in their own name. In other words,

those tending to lose jobs received lower wages and were less likely to have
health benefits to begin with.

Workers experiencing job loss theoretically have several options. One
is to acquire coverage through another household member with employer

coverage. The Urban Institute estimated that about one-third of those
experiencing job loss would do so (Banthin et al. 2020). Another option is
to purchase COBRA coverage to extend their own employer coverage.

However, this option obviously is limited to those with employer coverage
to begin with and is extremely costly, since it comes without employer

contributions. In 2019 family coverage averaged $20,599 (Pollitz et al.
2020). (The 2021 American Rescue Plan would ultimately provide short-

term relief with respect to the COBRA affordability problem by subsi-
dizing laid-off workers’ premiums for several months.)

A third option is to turn to one of the Affordable Care Act’s “insurance
affordability programs,” meaning the subsidized Marketplace, Medicaid,

or the Children’s Health Insurance Program (CHIP). This option is more
affordable for peoplewhose incomes have vanished. Whereas one month of
self-only COBRA insurance averaged $599 in 2019, laid-off workers with

$15,000 in annual income who lost jobs and health benefits and turned
to the Marketplace for coverage would pay $26 in monthly premiums for

a single adult and $77 per month for a single adult with $20,000 in house-
hold income (Pollitz et al. 2020). Medicaid would be virtually free. As of fall

2020, 36 states plus the District of Columbia provided Medicaid to working-
age adults with incomes up to 138% of the federal poverty level; two more

states (Oklahoma and Missouri) had adopted but not yet implemented the
adult Medicaid expansion (KFF 2020).

Medicaid enrollment is available at any time coverage is needed. By

contrast, the Marketplace works according to traditional insurance norms.
To avoid adverse selection, Marketplace rules limit enrollment to an annual

open period and to certain specifically designated “special enrollment
periods” (SEPs) that avert the temptation to buy insurance only when health

care is needed. Loss of workplace or other health benefits qualifies as a
SEP, but simply losing one’s job ordinarily does not. Individuals who have

an immediate need for coverage (e.g., they fear facing a pandemic without
insurance) but do not qualify for special enrollment periods must wait until

the next annual open enrollment period. Open enrollment typically takes
place in the fall both in states that operate their own Marketplaces and in the
federal Marketplace (HealthCare.gov 2020). Thus, peoplewho lost their jobs

early in the pandemic but had no coverage when they were working would
have had to wait until the fall open enrollment period unless they were
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poor enough to qualify for Medicaid and fortunate enough to live in one

of the states that offered coverage under the ACA expansion. The SEP
for people losing job-based benefits was not available to these newly

unemployed people.
The obvious answer was to create a SEP covering all persons experi-

encing pandemic job loss and in need of Marketplace coverage. Indeed,
the Affordable Care Act gives the Department of Health and Human Ser-
vices (HHS) Secretary broad SEP designation powers,3 and federal imple-

menting regulations in fact authorize the creation of SEPs for “exceptional
circumstances.”4 HHS thus had the power to recognize a pandemic-related

SEP to aid all people losing jobs regardless of insurance coverage status at
the time of job loss. Equity-mindful policy making would have led to such

a decision, which would have been especially important to lower-wage
workers, who are disproportionately members of racial or ethnic minority

groups and significantly less likely to have job-based health coverage
(Kinder and Ross 2020). Insurers did not resist such a policy; indeed,

insurers have experienced record profits during the pandemic (Abelson
2020) and could have managed the additional exposure.

Given the sensibility of a SEP linked to pandemic job loss, 12 of the 13

states that operate their own Marketplaces (all but Idaho) designated a
pandemic SEP (Lueck and Broaddus 2020). But Trump administration

officials refused to do so, rejecting an option that they had full power to
pursue and leaving millions of laid-off workers across 38 states without

access to subsidized insurance in the event they needed it (Schwab, Gio-
vannelli, and Lucia 2020). When asked at the end of March why such a

policy would not be pursued, one federal official stated that the adminis-
tration was “exploring other options” (Luthi 2020). These “other options”
never materialized, of course; indeed, as discussed below, the administration

compounded this early failure with later decisions to redirect resources
meant to keep providers financially afloat, away from those providers dis-

proportionately likely to treat uninsured patients because of their location in,
and service to, poor communities.

Refusal to Fully Employ Medicaid Expansion Powers

As the scale of what the nation was facing became clear, what to do about

the uninsured rose to the forefront. A large and growing number of people
continued to lack health insurance, (Broaddus and Aron-Dine 2020), and

3. Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010), x 1311, codified at 42
U.S.C. x 18031.

4. 45 C.F.R. x 155.420.
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despite progress in ending racial disparities in insurance coverage, the

uninsured remain disproportionately Black, Brown, and Native American
(Artiga, Orgera, and Damico 2020). In 2018 uninsured rates for Hispanic

Americans stood at 19%, more than double the rate for Whites (8%); among
Black Americans, the uninsured rate stood at 11% (KFF 2020).

The lack of access to Marketplace coverage represents one aspect of the
problem, but another is the ongoing failure of at least a dozen states to adopt
the ACA Medicaid expansion. In these nonexpansion states, eligibility

for Marketplace premium subsidies begins at 100% of poverty; people
with incomes below this threshold are caught in a coverage gap—ineligible

for federally subsidized insurance. The remaining nonexpansion states
are disproportionately concentrated in the South, meaning that the peo-

ple caught in the gap are disproportionately Black. (Garfield, Orgera, and
Damico 2020).

The problems that confront the uninsured poor also confront health
care providers, such as community health centers, public hospitals, and

mission-driven hospitals that serve poor populations and depend heavily
on Medicaid as a source of revenue. (Cunningham et al. 2016; Rosenbaum
et al. 2019). These providers disproportionately serve minority patients,

are located in the poorest communities, and have the narrowest operat-
ing margins (Barnett, Mehrotra, and Landon 2020), and thus were heavily

affected by the loss of revenue for non-COVID–related care compounded
by the high costs of treating COVID patients and adapting to operating

during a pandemic (Ollove 2020). For example, by the week of April 10,
COVID costs rose and cumulative patient revenue losses reached $372

million at the nation’s community health centers; by October, cumulative
health center revenue losses exceeded an estimated $3.2 billion, 10% of
annual health center operating revenue for the year (RCHN Community

Health Foundation 2020).
Medicaid’s unique structure as an insurer governed by public health

rules rather than traditional insurance norms gives it the power to adapt to
public health emergencies (Rosenbaum 2020a, Rosenbaum 2020b), with

the potential to expand eligibility and coverage and increase financial
support for Medicaid-dependent providers. Medicaid has played this role

in past emergencies, and thus the imperative to deploy its resources grew
once again so that states could ramp up eligibility, coverage, and direct

funding support.
Federal policy offers four Medicaid flexibility pathways. First, states

can amend their state Medicaid plans to take fuller advantage of existing

federal options to expand eligibility, broaden covered benefits, simplify
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program management, and enhance provider payment (Manatt Health

2020; Musumeci et al. 2020). Second, Congress can amend federal Med-
icaid law to create new state flexibility options while enhancing federal

funding levels. Third, the HHS Secretary can use his special emergency
public health powers under section 1135 of the Social Security Act to give

states certain flexibilities where provider enrollment and payment are
concerned (CMS n.d.). This power does not enable expanded eligibility
flexibility, however.

Fourth, using special Social Security Act demonstration powers, known
as section 1115 powers, the secretary can develop and approve demon-

strations that permit states to test Medicaid in ways not otherwise allowed
under existing law as long as the Secretary finds that a demonstration is

likely to promote Medicaid’s core purpose of providing medical assistance
to those who need it (Manatt Health 2020; Musumeci et al. 2020; Rosen-

baum et al. 2016). Normally 1115 experiments are guided by strict budget
neutrality rules that limit the ability to expand programs. But the concept

of budget neutrality is a creature of administrative policy and not mandated
by statute, and both the Trump administration and prior administrations
have used their power to shape budget neutrality principles to accom-

modate broader innovations, especially during public health emergen-
cies. For example, the Bush administration waived budget neutrality to

enable Louisiana to expand Medicaid in the wake of Hurricane Katrina,
allow New York to broaden its program following the World Trade Center

attacks, and effectuate added benefits needed to treat lead poisoning in
Flint (MAC Learning Collaborative 2018; Rosenbaum 2016, 2020c).

It was clear that broadening Medicaid eligibility would not be part of the
initial congressional response. The Families First Coronavirus Response
Act (FFCRA),5 enacted on March 18, added a new, fully federally funded

Medicaid uninsured option and enhanced federal Medicaid funding; how-
ever, the uninsured option was limited to testing only, and the FFCRA

funding enhancement was limited to existing populations and conditioned
on states’ agreement not to reduce benefits, increase premiums or cost

sharing, or terminate coverage for program enrollees (Eichner 2020). In
other words, FFCRA created no new temporary option to extend Medic-

aid to the uninsured for treatment and recovery costs. (The HEROES Act,
passed by the House of Representatives in May 2020, contained this

broader coverage flexibility [Youdelman 2020], but this change never
passed Congress.)

5. Pub. L. No. 116-127, 134 Stat. 178 (2020).
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Several states, most notably Washington State, immediately sought

Medicaid eligibility expansion flexibility through 1115 as well as the ability
to adopt more generous coverage and payment rules coupled with gener-

ous funding forgiveness for essential providers (Rosenbaum and Handley
2020). These changes lay beyond the reach of 1135 but had ample 1115

precedent. But despite calls from states (NAMD 2020) to allow an expanded
Medicaid response coupled with more generous budget neutrality rules,
the administration refused to do so. Indeed, in the midst of the pandemic,

the administration instead sought US Supreme Court review of an appeals
court decision barring HHS from allowing states to reduce Medicaid eli-

gibility through work experiments (Rosenbaum et al. 2020), even though
such reductions could not possibly have occurred during the pandemic

because of the FFCRA maintenance of effort rule. The administration
took matters a step further, issuing a rule that enabled states accepting

FFCRA funding enhancements (all states) to begin eliminating enrolled
people and reducing coverage despite clear statutory language to the

contrary (CMS 2020).

Refusal to Suspend the Public Charge Rule

during the Pandemic

Being classified as a “public charge” constitutes a basis for denying immi-
grants admission into the United States or the ability to become permanent

legal residents. The Immigration and Nationality Act does not define the
term public charge,6 but, historically, the term has signified someone who

is not self-sufficient and depends on the government for support.7

Guidance issued by the Clinton administration in 1999 following enact-
ment of the Personal Responsibility and Work Opportunity Reconciliation

Act8 and the Illegal Immigration Reform and Immigrant Responsibility
Act limited dependence on government support to evidence that an indi-

vidual “is primarily dependent on the government for subsistence” as evi-
denced by either “(i) receipt of public cash assistance for income mainte-

nance or (ii) institutionalization for long-term care at government expense.”9

The guidance thus excluded from its definition of “primarily dependent”

other public benefits designed to supplement basic income, such as Medicaid
for health care needs other than long-term institutionalization, Supplemental

6. Pub. L. No. 89-236, 79 Stat. 911 (1965).
7. State of New York et al. v. United States Department of Homeland Security (2d Cir., 2020).
8. PRWORA, Pub. L. No. 104-193, 110 Stat. 2105 (1996); Pub. L. No. 104-208, 110 Stat.

3009-546 (1996).
9. 64 Fed. Reg. (1999).
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Nutrition Assistance Program (SNAP) food assistance benefits, and pub-

lic housing. Additionally, the 1999 guidance applied a “totality of cir-
cumstances” test governing public charge determinations that explicitly

instructed immigration officials that neither current nor past receipt of
cash welfare would automatically make an individual a public charge.

In 2019, as part of its broad, sustained attack on immigration and immi-
grants generally, the Trump administration issued a rule that sweeps away
this narrow approach to public charge determinations.10 Under the final

rule, the concept of public charge was no longer confined to primary
dependence on the government for subsistence. Instead, receipt of “one

or more public benefits . . . for more than 12 months in the aggregate within
any 36-month period” could qualify someone as a public charge. Further-

more, the benefits to be counted in making such a determination included
both monetizable (i.e., cash welfare) and non-monetizable assistance,

including many forms of Medicaid along with SNAP assistance and public
housing supports. The 12-month durational threshold was “deceptive” (in

the words of one court, New York v. Department of Homeland Security),
since it was to be applied cumulatively. For example, an injured worker
who needed Medicaid and SNAP during her 7-month recovery period

would exceed the 12-month test by 2 months (2 “benefit months” · 7
months). The rule intensified the impact of this dramatically enhanced

definition of what constitutes public assistance by intensifying an adju-
dication process to predict who in the future might be a public charge (Ku

2019) using certain factors: age (younger than 18 or older than 61), health
status, family status, financial status including income and assets, and

education and skills. Under this process, being a child or older than 61
would be a strike against the applicant. Having a medical condition “likely
to require extensive medical treatment or institutionalization or that will

interfere with the agency’s ability to provide care for himself or herself,
to attend school or to work” would be a strike against the applicant. Being a

member of a larger family would be a strike, since larger families are more
likely to be poor. A similar strike would be low income or limited edu-

cation. In its final rule, the administration dismissed as speculative and
beside the point extensive evidence in the administrative record (including

previous government-sponsored studies) regarding the impact of sanc-
tions against immigrants who use public benefits.11 With a flourish, the

administration asserted that the impact of its “chilling effects” policy, as
it is known, was not its problem:

10. 84 Fed. Reg. 41292 (August 14, 2019).
11. 84 Fed. Reg. 41292 (August 14, 2019) at 41310–41313.
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DHS acknowledges that individuals subject to this rule may decline to

enroll in, or may choose to disenroll from, public benefits for which they
may be eligible. . . . However, DHS has authority to take past, current,

and likely future receipt of public benefits into account, even where it
may ultimately result in discouraging aliens from receiving public ben-

efits. Although individuals may reconsider their receipt of public benefits
as defined by this rule in light of future immigration consequences, this
rule does not prohibit an alien from obtaining a public benefit for which

he or she is eligible. DHS expects that aliens seeking lawful permanent
resident status or nonimmigrant status in the United States will make

purposeful and well-informed decisions commensurate with the immi-
gration status they are seeking.12

Within months of its adoption, research documented the impact of the
rule—an impact that extended into the pandemic period (Bernstein et al.

2020).
Upon publication, numerous states and nonprofit organizations launched

a nationwide effort to halt the rule from taking effect. The effort failed, in
one case because of a ruling on the merits in the administration’s favor,

and in other cases because, despite wins at the appellate level, the US
Supreme Court allowed the rule to go into effect while appeals were pend-

ing (Parmet 2020). The court’s decision preceded the public emergency
declaration by three weeks.

Shortly after the emergency declaration, and with the Supreme Court’s

permission, the New York plaintiffs returned to court, arguing that the
injunction should be reconsidered, given the materially changed circum-

stances wrought by the pandemic and the far greater threat now posed by
the rule’s chilling effect. Indeed, the danger was not lost on the admin-

istration. Having included an emergency exception in its own rule, the
administration acknowledged these changed circumstances and in March

posted an obscure alert allowing the use of certain public benefits related
to COVID-19 testing and treatment (USCIS 2020).

That this notice failed to mitigate the impact of the rule was made clear

by the July 2020 federal trial court decision in response to the New York
plaintiffs’ renewed effort to halt the rule. Although this decision also was

stayed on appeal, its conclusions nonetheless underscored the gravity of
clinging to the rule during the worst communicable disease pandemic in a

century and the meaninglessness of the administration’s nominal effort at
an informal exception policy. Writing that the rule “has demonstrably failed

12. 84 Fed. Reg. 41312–41313.
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the first real world test of its application,” the court found that the policy

“deters immigrants from seeking testing and treatment for COVID-19”
based on testimony from physicians and others who “have all witnessed

immigrants refusing to enroll in Medicaid or other publicly funded health
coverage, or forgoing testing and treatment for COVID-19, out of fear that

accepting such insurance or care will increase their risk of being labeled a
‘public charge.’” The court further found that the administration’s informal
guidance was “unlikely to remedy Plaintiffs’ harms considering its limited

scope,” since immigrants would have no means of showing that they had
enrolled solely to receive COVID-19 treatment, would be penalized for

using Medicaid to treat other serious health conditions during enrollment,
and, indeed, would be penalized simply for enrolling.13

In sum, the administration could have formally suspended a rule whose
individual and public health impact was obvious from the start, even to the

administration. It chose not to do so.

Failure to Target Emergency Health Care Provider Relief

Through laws enacted in March and April, Congress appropriated a total

of $175 billion in emergency health care relief. Funding came principally
through the Coronavirus Aid, Relief, and Economic Security (CARES)

Act.14 Additional emergency health care funding came through the Cor-
onavirus Preparedness Response Supplemental Appropriations Act,15

FFCRA, and the Paycheck Protection Program and Health Care Enhance-
ment Act.16

Congress allocated the largest share of total emergency health care
funding to HHS. The largest share of this funding was intended to go to
hospital relief, although community-based health programs and providers

also were eligible to receive funding. While the HHS secretary was given
broad discretion over how funding would be allocated, it was also the case

that the fund was to serve two principal purposes: to offset the cost of
paying for COVID-19–related testing and treatment for uninsured people,

and to assist providers (principally hospitals) that had experienced high
revenue loss as non–COVID-19 care payments disappeared.

Within weeks, serious problems with the administration’s approach to
implementation emerged. Of the first $72.4 billion in fund distributions,

13. New York v. United States Department of Homeland Security, 20 WL 4347264 (July 29,
2020).

14. Pub. L. No. 116-136 (March 27, 2020).
15. Pub. L. No. 116-123 (March 6, 2020).
16. Pub. L. No. 116-139 (April 24, 2020).
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the administration allocated $50 billion to Medicare-participating provid-

ers based on total net revenue from all payer sources. This formula meant
that emergency government funding favored hospitals with a higher level

of private health insurance revenue, larger operating margins, and less
uncompensated care (Schwartz and Damico 2020). As a result, the ini-

tial tranche of funding flowed toward financially stronger hospitals oper-
ating in more affluent communities and away from the hardest-hit hospitals
most dependent on public funding, operating with the narrowest financial

margins, showing the highest uninsured rates, and serving the poorest
communities with elevated minority residential rates (Mann and Mauser

2020).
The formula thus had a disparate impact on communities most in need

of protection (Kakani et al. 2020). Indeed, the government’s allocation
methodology tracked a separate algorithm previously used to determine

patients in need of medical monitoring for complex conditions that turned
out to discriminate in practice against Black patients (Bass and Tozzi 2020).

The administration’s response to this mounting evidence was to dismiss
concerns, arguing that other allocation methods “would have taken much
longer to implement” (Bass and Tozzi 2020). So serious were the risks

caused by the allocation formula that even in a period of intense congres-
sional partisanship, leading senators from both parties wrote the HHS

secretary “to share [their] serious concerns” about the “delay in disbursing
funds from the Emergency Fund for Medicaid-dependent providers” that in

turn “could also severely hamper their ability to continue to serve as essen-
tial providers” (US Congress 2020).

In response to this outcry over its general formula, HHS modified the
fund to release approximately $60 billion in additional relief to cer-
tain targeted providers: hospitals located in “high impact areas”; hospitals

serving rural populations; skilled nursing facilities; safety net hospi-
tals; and tribal hospitals, clinics, and urban health centers (HHS 2020).

Although this correction provided some relief, by HHS’s own figures, allo-
cations to high-need providers in high-need communities represented the

minority of the total $175 billion Emergency Fund.
Recall, moreover, that in refusing to establish a broad SEP for workers

facing pandemic-related job loss, the administration noted that it was
“exploring other options.” These “other options” essentially turned out to

amount to an allocation of $1.3 billion of the $175 billion for payments
to hospitals and other health care providers for costs associated with car-
ing for the uninsured. In other words, despite promises to explore “other

options,” by early fall the administration had allocated 0.7% of the fund to
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offsetting the cost of treating uninsured patients, whose total cost had been

estimated at between $13.9 billion and $41.8 billion (Levitt, Schwartz, and
Lopez 2020).

Furthermore, the problems extended well beyond the size of the fund
in relation to need. The fund is administered as largesse rather than as a

government program; that is, hospitals can choose to participate and can
select who receives help; they are under no obligation to make its existence
known to patients (Rosenbaum 2020a). The administration also imposed

strict limitations on which costs qualify for payment, meaning that hos-
pitals treating patients with COVID-19–related complications experienced

high numbers of claims rejections (Schwartz and Tolbert 2020). Patients
have been billed for care that should have qualified for payment, and as a

result of payment restrictions, hospitals report up to 40% of billed claims
have gone unpaid, even when treatment was urgently needed for common

complications of COVID-19 or co-occurring conditions such as sepsis
(Ruoff 2020).

Ultimately, the uninsured claims fund emerged as yet another example
of deliberate choices, in the face of broad discretion over the design of a
resource allocation strategy, that, while ostensibly neutral, had a racially

identifiable impact. The allocation formula built on a model already noted
for its discriminatory effects that disfavored poor providers in poor com-

munities and invested virtually nothing in uninsured patients. Even the
funds that were targeted to uninsured claims fell far short of the limited

impact they might have had because participation remained voluntary and
the program lacked procedures for ensuring that patients and families were

informed of the existence of such funds and had an opportunity to apply.
Ironically, a workable model for these basic due-process safeguards readily
exists, found in the community benefit regulations that govern operations

of nonprofit hospitals claiming tax-exempt status (IRS n.d.). The admin-
istration ignored the model in favor of a dysfunctional, grossly unfair

approach that then became an excuse for not doing more for the uninsured.

Discussion

In the midst of a once-in-a-century public health emergency, discretion to
the executive branch is absolutely vital. Congress can rapidly appropriate

funding and enact broad-brush legislative reforms. Inevitably it falls to
the executive branch to rapidly implement reforms. As these examples
illustrate, however, absent health equity mindfulness, there is no real check

on the formulation of unjust policy. The Administrative Procedure Act
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(APA) guarantees the public the right to notice of agency policy reforms

and the opportunity to comment, and policies must be reasonable and must
take public comment periods into account. Nonetheless, in accordance

with the precepts of the APA, the courts are hesitant to substitute their
own judgment for that of agencies with expertise, and they assign the

responsibility for formulating administrative policy to the executive branch
(Food and Drug Administration v. ACOG). Thus, in the absence of a clear
policy of equity mindfulness, agencies can pursue policies that exacer-

bate rather than mitigate racial inequities.
These relatively straightforward examples also point to what an equity-

mindful approach to executive policy making might have looked like: a
special Marketplace enrollment period covering all people experiencing

pandemic-related job loss, not only those who also lost health benefits;
full use of Medicaid policy making powers to invite and approve public

health emergency demonstrations expanding eligibility, coverage, and
payments for the duration of the pandemic and a reasonable recovery

period; an immediate suspension of rules already shown to be explosively
harmful to immigrants (of course, in an equity-mindful world, these rules
never would have been promulgated to begin with); and an emergency

health care funding allocation process that would have favored the highest-
need providers and communities and would have afforded patients and

families a clear means of understanding the availability of help and apply-
ing for assistance.

The Trump administration did not simply ignore readily available evi-
dence of the people and communities most endangered and most in need of

health care supports; its policies truly appear to have targeted these people
and communities with “almost surgical precision”—a phrase remarkable
in its accuracy. The choices were so blind to their consequences as to border

on intentional harm, not merely harmful effect. But to reach the level of
intent, actual evidence of a deliberate decision to discriminate would be

needed; circumstantial evidence does not suffice.
There is reason for hope. The Biden administration positioned itself to

bring a dramatically different approach to executive policy making, one that
elevates the importance of health equity as a guiding principle of imple-

mentation design and execution. The early evidence of this new direction
could be seen in the administration’s announced COVID-19 vaccination

plan, which, as a core element, emphasized a robust, nationwide network of
access points in communities of color (Ollstein 2021). Other examples fol-
lowed, shown in the administration’s decision to rapidly establish a special

Marketplace enrollment period for people experiencing pandemic-related
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job loss as well as in the American Rescue Plan envisioned by the president

(Tankersley and Crowley 2021) and ultimately enacted by Congress.17

But the fact that the Biden administration acted in a fundamentally

different manner is not the end of things. Two matters require attention.
First, it is imperative to fund a full evaluation of how the Trump admin-

istration’s policy choices affected access to health care among minority
patients and by minority communities. This process has begun as the studies
cited in this article suggest. But we need far more extensive research if we

are to avoid repeating the errors of the COVID-19 response. Of course, the
country needs to fully understand how the pandemic affected minority

individuals and families and communities of color; but we already knew
that these people and communities would be most heavily affected.

Even more importantly in terms of new knowledge, policy makers
need to understand how specific policies either mitigated or worsened

the on-the-ground conditions. What were the characteristics of the people
forced to endure a pandemic without health insurance, and how many more

would have been insured had the administration taken steps to broaden
Marketplace and Medicaid coverage? How many avoidable deaths did the
pandemic produce as a result of inadequate access to rapid, intensive care?

How did immigrant communities fare, and how did failure to lift the public
charge rule entirely affect access to services? How did health care pro-

viders, serving different communities, fare during the pandemic in terms
of service capabilities, and what have been their experiences in regaining

operational strength?
Second, it is important to consider whether, as part of health policy

making, it is time to formalize the aspirational goal of ending structural
racism in policy making itself. Today, when rules are promulgated, agencies
must consider their impact on the economy, state and local governments,

small businesses, and other stakeholders. Is it not time to recognize an addi-
tional analytic step—a formal health equity assessment as part of the policy-

making process that would cover both the formal rulemaking process and
the development of the type of large-scale informal guidance that may

be exempt from full APA notice and comment requirements but that
nonetheless drives so much policy? The $175 billion provider relief fund

is just such guidance—an obscure website whose contents were devel-
oped entirely behind closed doors, without any public consideration of its

potential effects; indeed, people, communities, and health care providers
felt its effects only after tens of billions of dollars in federal funding
had flowed out.

17. Pub. L. 117-2 (2021)
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Recognizing the speed with which public health emergency responses

must happen and with which public policies so often must be formulated
more generally, is it not nonetheless time to undertake the type of rapid

analytic step so frequently used in the policy making process to fully con-
sider health equity effects before policies are adopted? This is not an absurd

suggestion. Adding such a step is consistent with the use of predictive
modeling techniques typically brought to bear on large-scale policy deci-
sions by the Office of Management and Budget or the Congressional Budget

Office (Huntley and Miller 2009). Determining the effects of policies on
large population groups is no less urgent than considering their impact on

small businesses.
Adding such a formal prospective evaluation step to health policy making

is consistent with the literature on structural racism, which aims to fun-
damentally alter the ways in which policy makers create solutions to social

health problems. Moreover, it is entirely consistent with US civil rights law.
This is especially so in the case of health policy making. Section 1557 (42

U.S.C. x 18116) of the Affordable Care Act extended the federal legal
prohibition against discrimination based on race, color, and national origin
(as well as laws prohibiting discrimination based on age, sex, and handi-

cap) to the entire health system. Furthermore, section 1557 binds not only
federal funding recipients but also the executive branch as well. Given the

lessons learned during COVID-19, it seems only logical to take 1557 to its
fullest logical extent and add a formal process of health equity measure-

ment to the agency health policy making process itself.
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